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INSTRUCTIONS FOR COMPLETING OFFICIAL FORM 17
NOTICE OF APPEAL UNDER 28 U.S.C. § 158(a) or (b)
FROM A JUDGMENT, ORDER, OR DECREE OF A BANKRUPTCY COURT

I. INTRODUCTION

A party inabankruptcy case who thinks the judge has decided a matiter incorrectly has a
right to appeal any final judgment, order, or decree of the judge. When amatter is appeal ed,
another judge, or agroup of threejudges, will review the original judg€sruling. Thefird stepin
exercising thisright to havethe original decison reexamined is the filing of anotice of appesl.

II. APPLICABLE LAW AND RULES

Appealsin bankruptcy cases are governed by section 158 of title 28, United States Code
(the Judicial Code), and by Part V11l of the Federal Rules of Bankruptcy Procedure (referred to
as “Bankruptcy Rules’ or “Fed. R. Bankr. P.”). Section 158 of title 28 establishes two paths for
appeal in bankruptcy cases. If the federal judicial circuit in which the bankruptcy court islocated
has established a bankruptcy appellate panel (BAP), an gopeal may be considered and ruled on
by a BAP composed of three bankruptcy judges from districts other than the one in which the
appeal originated. 28 U.S.C. 8 158(b). If the circuit has no BAP, an apped will go to afederal
district court judge in the district in which the bankruptcy court islocated. 28 U.S.C. § 158(a).

If thereisa BAP, but the appelant (the party filing the appeal) or any other party wants
the appeal decided by a United States district court judge, the party has the right to have the
appeal heard by adistrict judge, rather than the BAP. 28 U.S.C. § 158(c). The appellant can
exercise thisright only by filing a separate statement of election at the time of filing the notice of
appeal. 28 U.S.C. 8§ 158(c)(1). Any other party can exercise the right to elect district court
consideration of the appeal by filing a separate statement of election within 30 days after service
of the notice of appeal. 28 U.S.C. § 158(c)(1).

Thereisaright to appeal only a"find" judgment, order, or decree. 28 U.S.C.
8§ 158(a)(1). Thisisalega concept that means a judgment, order, or decree finally disposing of
the matter before the court. All other orders and decrees in the case are called "interlocutory."”
Most ordersin a bankruptcy case are interlocutory. If aparty wantsto appeal an interlocutory
order, the party must first obtain permission from the appellate court. 28 U.S.C. § 158(a)(3). To
request this permission, the party mus file a notice of gopeal together with a motion for leaveto
appeal explaining why the appeal should be considered a the current stage in the case rather than
waiting until thereisa"final" order. Fed. R. Bankr. P. 8001(b), 8003.

One kind of interlocutory order, however, isimmediatdy appedable. Under 28 U.S.C.
§ 158(a)(2), which was enacted in 1994, there is aright to immediate appeal of any order issued
in achapter 11 case extending or reducing the time period during which only the debtor has a
right to file a plan of reorganization -- often referred to as an "exclusivity order."
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The notice of appeal must be filed within 10 days of the date of the entry on the docket of
the judgment, order, or decree appeded from. Fed. R. Bankr. P. 8002(a). The docket isthe
official record maintained by the clerk of documents filed, actions taken, and judgments and
orders signed in the case. Fed. R. Bankr. P. 5003(a). After the judge has signed an order, it goes
to the clerk’s office to be entered on the docket. Fed. R. Bankr. P. 9021. Bankruptcy Rule
5003(a) a'so specifiesthat the docket must contain a notation of the date of entry of every
judgment or order. Bankruptcy Rule 9022 requires the clerk to give noticeto the parties of the
entry of ajudgment or order; however, the ten day period for filing a notice of appea will run
from the date of entry, even if the derk falsto perform this noticing duty. Under some
circumstances the court may grant an extension of thetime for filing a notice of appeal. Fed. R.
Bankr. P. 8002(c).

After the court has issued ajudgment or order in a proceeding, a party may file amotion
requesting the judge to alter or amend the ruling. When such amotion isfiled, it interrupts the
running of the 10 day period for filing an appeal until the entry on the docket of the order
disposing of the last such motion to be ruled on. Fed. R. Bankr. P. 8002(b). A notice of appeal
may have been filed before any motion was filed and may be filed during the pendency of a
motion to alter or amend the judgment. Such a notice of appeal, however, does not become
effective until the entry of the order disposing of the last outstanding motion, at which time the
notice of appeal is deemed filed after such entry and on the same day. Fed. R. Bankr. P. 8002(a)
and (b). A party that already hasfiled a notice of appeal, prior to disposition of amotion
regarding the judgment or order has a duty to amend the previously filed notice of appeal. Fed.
R. Bankr. P. 8002(b). A party that wants to challenge any amendment or alteration of the
judgment that may have been granted as aresult of a post-judgment motion must file a notice of
appeal within ten days of the entry of the order altering or amending the judgment. Fed. R.
Bankr. P. 8002(b).

Thefiling of a notice of appeal does not stay the effect of the original order or judgment.
A stay must be requested by a separate motion. Fed. R. Bankr. P. 8005. Certain judgments,
however, can not be enforced for 10 days. Fed. R. Bankr. P. 7062.

The clerk isrequired to charge afee for filing a notice of appeal. 28 U.S.C. § 1930(c).
Asof August 1, 1999, the fee was $5. There also isan appeal docketing fee which is collected at
the time the notice of appeal isfiled. Item No. 16, Bankruptcy Court Miscellaneous Fee
Schedule. (The Bankruptcy Court Miscellaneous Fee Schedule is prescribed by the Judicial
Conference of the United States under authority granted in 28 U.S.C. 8 1930(b).) Asof
August 1, 1999, the fee was $100.
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III. DIRECTIONS

1 The Official Form should be used with dterations as may be appropriate. Fed. R.
Bankr. P. 9009. The form will require retyping in order to insert all the required information.
The form may be adapted for use by multiple parties who file ajoint notice of appeal.

2. The caption should be placed at the top of the page. The caption shown is Official
Form 16B, Caption ( Short Title). The party intending to file the notice of appeal, however,
should choose the form of caption that is appropriate to the action, either an adversary
proceeding (Caption Forms 16C or 16D) or a matter that arose in the main bankruptcy case
(Caption Forms 16A or 16B).

3. The party intending to file the notice of appeal isreferred to below as the
"appellant.”

4, The appellant's name should be inserted in the first blank space in the body of the
notice.

5. Immediately following the comma after the appellant's name, the appellant should
state the appellant'srole in the role in the case (for example, "plaintiff,” "defendant,” "debtor,"
"creditor," etc.).

6. Immediately following the phrase "bankruptcy judge,” the appellant should
provide a brief description of the bankruptcy court order being appealed (for example, "Order
Declaring Debt to Debtor's Former Spouse Nondischargeable”).

7. Immediately following the phrase "entered in this," the appellant should state the
type of proceeding in which the judgment, order, or decree appealed from was entered. For
example, the proceeding may be an adversary proceeding, an objection to confirmation of a plan
of reorganization, or an application for compensation.

8. The appellant should insert the day, month, and year the judgment, order, or
decree was entered in the blanks provided (for example, the "14th day of December, 1998"). For
example, the proceedings may be an adversary proceedings, an objection to confirmation of a
plan of reorganization, or an application for compensation.

9. The appellant must list al parties to the appeal, including the appellant, with the
names of their respective attorneysin the space provided.

10.  Thedate the notice of appeal is signed should be inserted in the space provided.
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11.  The appellant's attorney must sign the notice of appeal in the space provided. If
the appellant is not represented by an attorney, the appdlant must sign and should identify the
signature as that of the appellant.

12.  Thename and address of the person who signs of the notice of appeal, either the
appellant's attorney or the appellant, as appropriate, should be inserted in the space provided.
Include the person’ s telephone number in the space indicated.

13.  If abankruptcy appellate panel (BAP) isauthorized to hear appealsin the district
and the appellant wants to elect appeal to the district court instead, the gopellant must file a
separate, written statement of election with the notice of appesal.



